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PRACTICE MANAGEMENT  
 Treasury Decision 9664, May 9, 2014  
  re: IRC Sec. 67 and the 2% Rule 

On May 9, 2014 the Treasury Department and the IRS adopted final 
regulations, which generally retained the 2011 proposed regulations with minor 
modifications. The final regulations are effective for tax years beginning on or 
after May 9, 2014 and address several types of expenses. The net effect is 

that many more expenses will now be classified as subject to the 2% rule, as 

you will see below. The following is a summary of the new rules, and a copy of 
the Treasury Regs. may be found on the TEdec home page under Free 
Resources. Our comments will be keyed to sections of the Regulations: 
 
IRS Reg. § 1.67-4 Costs Paid or Incurred by Estates or Non-Grantor 

Trust (a). In General: § 67(e) provides an exception to the 2% floor for 

miscellaneous itemized deductions for costs that are paid or incurred in 

connection with the administration of an estate or a trust that would not have 
been incurred if the property were not held in such estate or trust. The cost is 
subject to the 2% floor to the extent that: 1) it is incurred in the definition of 
miscellaneous itemized deductions under § 67(b); 2) is incurred by an estate or 

non-grantor trust; and 3) commonly or customarily would be incurred by a 
hypothetical individual holding the same property.  
 
(b) Commonly or Customarily Incurred is a Critical Term. (1) In General: 

In analyzing the cost to determine whether it commonly or customarily would 
be incurred by a hypothetical individual owning the same property, it is the 

type of product or service rendered to the estate or non-grantor trust that 
is determinative. The types of costs described as “commonly or customarily 
incurred by an individual” are described in sub paragraphs (b)(2 thru 6) of this 
section of the regulations [also listed below], and also include such expenses as 
defense of a claim against an estate, the decedent or a non-grantor trust that 
are unrelated to the existence, validity or administration of the estate or trust. 
Below is a reference to the specific type of costs that are commonly or 

customarily incurred by an individual:   
 
(2) Ownership Costs: Ownership costs are costs incurred simply by being an 
owner, and would include such expenses as: partnership costs deemed to be 
passed through to or reportable by the partner, if the cost were defined as 
miscellaneous itemized deductions; condominium fees, insurance premium, 

maintenance and lawn service, automobile registration and insurance costs.  

 
(3) Tax Preparation Fees: Costs relating to the preparation of the estate and 
generation skipping transfer tax returns, fiduciary income tax returns and the 
decedent’s final individual income tax returns are not subject to the 2% floor. 
The cost of preparing all other tax returns are subject to the 2% floor.  
 

(4) Investment Advisory Fees: Fees for investment advice are incurred 
commonly and customarily by a hypothetical individual investor and therefore 
are subject to the 2% floor. However, there may be some incremental fees for 
investment advice above and beyond the amount that normally would be  
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From the Desk of the President 
 
Our primary objective is to provide you with the best fiduciary accounting and 
administration software for your trusts and estates practice, and to provide the best support 
in the industry. From the accolades we have received, we are succeeding! Our goal is to 
enhance your trust and estates practice and to make you more productive and effective. We 
also continue to work on additional enhancements, which we believe will further improve 
your productivity.  As always, if there is anything we can do to improve TEdec, please let us 
know. We appreciate and look forward to your comments and suggestions. 

Teddar S. Brooks 
President/CEO 

TEdec v. 6.3.9.p.16c.13.5 

 

 

 
TEdec has issued an update 6.3.9.p.16c.13.5, on or about December 8, 2014, which includes:  

 

1. Qualified dividends - TEdec has now added qualified dividends to the tax portion of the program and provided an easy 

conversion procedure to properly designate all prior dividends received. 

2. Export to Excel - TEdec has now added an export feature to download transactions to Excel. TEdec will create a common 

comma delimited file for export for this purpose.  

3. Preliminary Lacerte Tax Bridge.   

4. Tax bridge for CCH ProSystem fx is pending. 
 

Cont’d from Page 1 
 

charged to an individual investor, which are not subject to the 2% floor (such as special additional charges that 
are added solely because the investment advice is rendered to a trust or an estate rather than to an individual, 

or attributed to an unusual investment objective or the need for specialized balancing of interest - but this is a 
limited exception).  
 
(5) Certain Fiduciary Expenses. Certain fiduciary expenses, which are not commonly or customarily incurred 
by individuals, are not subject to the 2% of AGI Floor Rule (Treas. Reg. §� 1.67(b)6). Such expenses include, 

without limitation: probate court fees and costs; fiduciary bond premiums; legal publication costs of notices to 
creditors or heirs; the cost of certified copies of the decedent’s death certificate and costs related to fiduciary 
accounts. 
 
(6) Appraisal Fees. Certain appraisal fees will not be subject to the 2% rule (Treas. Reg. § 1.67(b)5). 

Appraisal fees incurred by an estate or a non-grantor trust to determine the fair market value of assets as of 
the date of the decedent’s death (or alternate valuation date) or to determine the value for purposes of making 
distributions or as otherwise required to properly prepare the estate or trust tax returns, or a generation 
skipping transfer tax return, are not incurred commonly or customarily by an individual and thus are not 

subject to the 2% rule. Other appraisal costs, however, for other purposes (eg. insurance) are commonly and 
customarily incurred by individuals and therefore will be subject to the 2% floor.  
 
(c) Bundle Fees: Where an estate or non-grantor trust pays a single fee, commission or other expense (such 
as a fiduciary’s commissions, attorney’s fee or accountant’s fee) for both costs that are subject to the 2% floor 
and costs that are not, then the same must be allocated in some reasonable fashion and the regulations 
provide a number of requirements in that connection.  



Tenancy by the Entirety - Transfer by 

One Spouse is Valid, But Subject to 

the Other Spouse’s Survivorship 

Rights. Under New York Law a 

tenant by the entirety (one spouse) 

can convey his/her interest to a 

grantee/third party, but the grantee/

third party takes subject to the 

survivorship rights of the other 

spouse. At the death of the grantor-

spouse the surviving spouse will 

become the full owner of the property 

and the rights of the grantee/third 

party will vanish. Butt v. Malkin, 

114AD3d 716,980 NYS2d 516 (2d 

Dep’t 2014).  

 

Statutory Revocation on Divorce Does 

Not Apply to Gifts to Ex-Spouse’s 

Parent.  In the case In re Lewis, 114 

AD3d, 203, 978 NYS 2d 527 (4th 

Dep’t 2014) the Appellate Division 

affirmed the Surrogate’s Court 

holding that EPTL § 5-1.4 revokes 

dispositions to a former spouse, but 

not to anyone else (including relatives 

of the former spouse – in this case, 

the father of the divorced spouse). In 

effect, the real property by the 

decedent’s Will was transferred to the 

ex-husband’s father under the terms 

of the decedent’s Will. The majority 

of the Appellate Division found that 

the statute was “clear and 

unambiguous” and declined to decide 

the case on equitable grounds.  

 

A Will Validly Executed in Canada is 

Admissible to Probate in New York 

State.  In re Kramer, 116 AD3d 698, 

983 NYS 2d 81 (2d Dep’t 2014) the 

Appellate Division affirmed the 

Surrogate Court dismissal of 

objections, holding that EPTL 3-5.1

(c) that the Will, in writing, signed 

by the decedent at the end and 

properly executed under Laws of 

Ontario, was admissible to probate in 

New York State. 

 

 Annual Exclusion Allowed for Gifts 

of Limited Partnership Interest.  In 

this case the Wimmer’s transferred 

limited partnership interest to  

related parties or trust for benefit of 

related parties. The question 

presented was whether those 

transfers qualified for the gift tax 

annual exclusion. The tax court held 

that the “limited partners” received a 

substantial present economic benefit 

sufficient to render the gifts of 

limited partnership interests present 

interest gifts on the date of each gift. 

Accordingly the annual exclusion was 

allowed. Estate of Wimmer v. comm’r, 

TC. Memo 2012-157.  

 

Uniform Commercial Code Held to 

Govern Whether Securities 

Transferred After Death are Part of 

Probate Estate. In this case the 

husband gave a bank, with which he 

had a discretionary account 

agreement, instructions to transfer 

various investments to his wife’s 

investment account. The transfer was 

made in four stages, two of which 

were completed before the husband’s 

death and two after. Litigation arose 

between the wife and the personal 

representative of the husband’s estate 

over the ownership of the securities 

transferred after death. The Court 

held that the provisions of the state 

UCC controlled, specifically Article 8 

thereof, under which the bank was 

required to comply with the 

husband’s direction to transfer 

property to the wife, who became 

entitled to the property when the 

husband’s direction was complete, 

thereby giving her ownership of all 

the transferred property. In re Estate 

of Rider, 756 S.E. 2d 136 (S.C. 

2014).   
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CASES AND RULINGS OF CURRENT INTEREST 

Don’t get bogged down 

with historical 
reconstruction, TEdec 

can help meet your time 
deadlines. 

 
 

TEdec Service Bureau  
 

TEdec Systems, Inc. 
through its service bureau, 

can assist you with the 
following: 

 
Upload Data into TEdec; 
 
Prepare Reports: 
 

Court Inventories 
Court Accountings  

Annual Trust Accountings 
Annual Guardianship Reports 

A Host of Management 

Reports. 

 
 

Give AMBER a call at TEdec 
Support (716-938-9137)  

and she can give you a quote on 
any of these items. 
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Common Questions  

at  TEdec Support/Customer Care 

TEdec Systems, Inc. 

207 Court Street, Little Valley, New York 14755  Tel: 716-938-9137 

www.tedec.com  

As always, should you have any questions concerning the TEdec Program,  
please do not hesitate to call TEdec Support/Customer Care. 

QUESTION #1  

How do I get market values on my 
Accounting? 
 

ANSWER 

To report market value on your accounting, you 
must first enter the market values in the TEdec 

Program. This can be accomplished in any one of 
three ways: 
 
1.  You may enter market value at Completrac 

Maintenance (CM).  Go to CM, either from the 
Main Menu Ë Enter Data  OCompletrac 

Maintenance, or at the CM yellow icon (fifth from 
the left side in the top icon tray).  In CM select 
the appropriate asset and go to the Market Value 
folder.  Enter the appropriate market value date 
in the upper portion of the screen and enter the 

market value in the field provided in the lower 
portion of the screen.  Repeat the same 
procedure to enter market values for each asset 
on hand on the market value date.  The assets 
will appear in Completrac number order, and you 

may use the “next” button in the lower right side 
of the screen to move to the next asset in 

Completrac number order.  
 
2.  Alternatively, you may enter market values in 
the Market Value Maintenance program, 
which you may access either thru the Main Menu 
Ë Market Value Maintenance Ë Edit Market 
Values, or at the MV green icon (fourth from the 

left side in the first icon tray).  In the Market 
Value Maintenance program first you must enter 
the appropriate market value date.  This is done 
by clicking on the “edit date” prompt, which is 
found at the bottom right of the screen.  After 
the market value date is entered, you may enter 

market values as follows: 
 

A.  Securities by description - often used when 
entering data from the broker summaries, 
because both are alphabetized.  
 

B.  All assets by Completrac Number (both 
principal assets and income account assets). 
 
3.  Alternatively, you may enter market values 

automatically thru the ESI Market Value 
program.  To access ESI, simply go to the ESI 
icon (second from the right in the second icon 

tray), select update market values, enter the 
appropriate market value date, if it does not 
appear, and follow the on screen instructions.  
TEdec will find all of your securities that have a 
valid CUSIP number and automatically calculate 
the number of shares/par value/unit for each 

security, and go on line and obtain for you the 
adjusted closing price of the security, calculate 
and update for you the period end market values 
and put the market values in the MV program.  
 
Please Note: ESI is a subscription service 
program. If you would like to subscribe to ESI, 

please call TEdec Support for details.  
 
4.  Next to have TEdec include market values on 
you accountings, when you access the accounting 
program (A-AoH, TPA or ATA) simply go to the 
Market Value folder and select the appropriate 
market value date(s) - TEdec will include for 

annual trust accounts and for subsequent TPA 
accountings, the market value at the beginning of 
the period and the market value at the end of the 
period.  TEdec will include the market values for 
all assets for which you have entered market 
values. For any asset for which you have not 

entered a market value, TEdec will enter the 
Fiduciary Carry Value in the Market Value field. 


